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. COMPLIANCE:

HOSPITAL/PHYSICIAN COMPENSATION UNDER STATE AND FEDERAL
ANTI-KICKBACK LAWS

A. INTRODUCTION

Because of the ever increasng focus on how hedth care dollars are spent,
dl agpects of hedth care spending are hot topics, especidly physcian
compensation based on the premise tha physcians hold the keys to dl of the
dollarsin the hedlth care bank.

The mogt straight forward way to State the problem, and which understates
the actud complexity of the issue, is tha physcians cannot receive compensation
directly or indirectly based on their referrds for medica services where those
sarvices could possbly be rembursed by federd or dtate hedth care dollars. It
sounds like a smple enough propogtion but trying to implement that principle has
reulted in extremdy complex payment arangements and full-time work for
mary an attorney.

These materids will discuss the two mgor federd datutory frameworks
that redrict physician compensation based on referrds, the relationship of those
frameworks with the Federal False Clams Act and three additional dtate statutory
prohibitions on the payment of compensaion for referas. To a large extent,
these various datutory frameworks overlgp but they each have ther own
idiosyncrases and trgps.  In addition to those five basc dautory frameworks,
these materids adso discuss two other legd and regulaory metters that are
important to physician compensation, namely the corporate practice of medicine

doctrine and Medicare reassgnment rules. These materids atempt to provide a
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basc discusson of the framework of the various statutory and regulatory rules,
with appropriate and helpful references and citations.

B. FEDERAL ANTI-KICKBACK STATUTE

The Medicare Anti-kickback datute is the mother of dl anti-
kickback/anti-rebate statutes. It is codified at 42 U.S.C. 1320a-7b. The Anti-
kickback datute is a broadly worded Satute that makes it a crime to pay or
receive remuneration of any kind for referras or services compensable under any
federal or dtate hedth care program. More specificaly, the Anti-kickback statute
makes it a fdony, punishable by up to five years in prison and a $25,000 fine, to
“knowingly and willfully” solicit, receive, offer or pay any remuneration in return
for (1) refering or arranging for services payable by any federd or date hedth
care program, or (2) purchasing, leesng ordering or aranging for any goods
facilities or services which may be pad for in whole or in pat by any federd or
date hedth care program. Another sanction avalable under the datute is
excluson of any person or entity from participation in the Medicare program.
Additiondly, the Baanced Budget Act of 1997 added civil monetary pendties for
violations of the Anti-kickback statute in amounts up to $50,000 per violation and
asessments equa to not more than three times the amount of remuneration pad
under the arrangement. (See 42 U.S.C. 1320a-7a(7)).

To redtate the basc prohibition of the Satute, if a payment of any kind,
direct or indirect, is being made where a least one purpose of the payment is to
influence referrds, purchasing, leasing, or to furnish anything that can be pad for

by Medicare or Medicad, then both the person/entity paying and the person/entity
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receving the payment can be charged with a fdony or be subject to civil
monetary pendties. The mogt important built in safeguard in this datute, as far as
providers are concerned, is that the payment or receipt of payment must be made
“knowingly and willfully.” How courts ultimately interpret this requirement will
determine just how much protection it affords providers.

The Ninth Circuit Court of Appeds has interpreted the “knowingly and
willfully” requirement to meen tha an individud charged with violating the Anti-
kickback statute must (1) know that the law prohibited the conduct at issue, and
(2) engage in that conduct with the specific intent of violating the datute. That is
a very high standard for the government enforcer to overcome. However, courts
in other federa circuits have ruled that the Satute is violated if only one purpose
of the payment is to influence or induce referrds, even in the absence of a specific
knowledge of the statute and a specific intent to violate it. So long as the Ninth
Circuit's current interpretation remains in place, providers located in the Ninth
Circuit can enter into various arangements with a higher degree of confidence
than providers located outsde of the Ninth Circuit. Until the U.S. Supreme Court
addresses this split of opinion on the definition of “knowingly and willingly”
there will be no definitive answer.

The primary enforcer of the Anti-kickback datute is the Office of the
Inspector Generd of the Department of Hedlth and Human Services (the “OIG”).
In addition to enforcing the datute, the OIG is charged with developing “safe
harbors’ to the statute and responding to requests for advisory opinions related to

the statute.
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The Anti-kickback datute contains a few exceptions where the statute will
not goply, including bonafide employment rdaionships That exception sSmply
dates that the statute will not goply to: “Any amount paid by an employer to an
employee (who has a bona fide employment rdationship with such employer) for
employment in the provision of covered items or sarvices”

In addition to this exception, the OIG has adopted by regulation severd s0
cdled “safe habors” If the facts of a paticular dtuation meet dl of the
requirements of any of the safe harbors, then that Stuation/transaction will not be
found to violae the Anti-kickback statute. However, the fact that a given
gtuation does not meet al the requirements of a safe harbor does not mean the
dgtuation violates the datute. Ingtead, it Smply means that you must apply a
norma Anti-kickback statutory analyss to the dStuation to see if it complies. This
is an important aspect of federa anti-kickback anadyss because it is frequently
impossible to meet dl of the requirements of any given safe harbor.

Prior to November 1999, the OIG had promulgated 13 safe harbors. In
1994, the OIG published a proposed rule daifying severd of the exiging and
proposed new safe harbors. In November 1999, the OIG findly published a fina
rule adopting severd dlaificaions to the exising safe harbors and adopting eight
new safe harbors. (See 64 FR 63518 (Nov. 19, 1999)). The current safe harbors
under the Anti-kickback statute are as follows:

@ Investment interests — (i) lage entity; (i) smdl entity; and
(i) entity in under-server areg;

(b) Space rentd;
(© Equipment rentd;
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(d) Personal services and management contracts;

(e Sde of practice;

® Referrd services,

(9 Warranties,

(h Discounts,

()  Employees

0) Group purchasing organizetions,

(k)  Walver of beneficiary co-insurance and deductible amounts;

()] Increased coverage, reduced cost-sharing amounts, or reduced
premium amounts offered by hedth plans;

(m  Pricereductions offered to hedth plans,

(n) Practitioner recruitment;

(o) Obgtetricd mapractice insurance subsdies;
(p) Investments in group practices,

(@ Cooperative hospital services organizations;
n Ambulatory surgery centers,

(9 Referrd agreements for speciaty services,

® Price reductions offered to eigible managed care organizations,
ad

(U)] Price reductions offered by contractors with subgtantia financial
risk to managed care organizations.

These safe harbors are codified at 42 CFR 1001.952. The discount,
employees, waiver of coinsurance, and group purchasng safe harbors are dl dso

datutory exceptions, set forth in 42U.S.C. 1320a-7b(b)(3). The safe harbor
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regulations related to these exceptions atempt to clarify the exception. It is
important to remember that there are exceptions and, if gpplicable, the Satutory
prohibitions do not apply to these Stuations.

The most relevant safe harbor to physician compensation arangements
(besides the employee exception/safe harbor) is the persond services and
management contracts safe harbor, which requires that:

Q the agreement be in writing and signed by the parties;

2 the agreement cover dl of the services between the two parties for
the term of the agreement and specify the services to be provided

by the physician;

3 if the services are on a part-time bass, then the agreement must
specify the exact schedule for the services,

4 the term of the agreement isfor not less than one yesar;

(5) the aggregate compensation paid is s&t in advance, is consstent
with far maket vaue, and is not determined in a manner that
takes into account the volume or value of any referrds or business
otherwise generated between the parties for which payment may be
paid under Medicare or a Sate hedth care program;

(6) the services performed do not involve the counsding or promotion
of a busness arangement or other activity that violates date or
federd law; and

) the aggregate services cdled for in the agreement must not exceed
those which ae reasonably necessay to accomplish the
commercialy reasonable business purpose of the services.

Sevard of these requirements make compliance with this safe harbor
difficult, if not impossble, for most physcian compensation arangements,
especidly those between a physcian and a hospitd.  Fird, the persond services
safe harbor requires that dl of the services provided by the physician to the entity

(e.g., a hospitd, clinic, group practice, etc.) must be covered under the agreement.

{ DWB481782.DOC; 1/99915.002222/} 7



These preclude compliance with this safe harbor if a physcian has multiple
compensation arrangements with the same entity.  Second, the agreement must st
the aggregate compensation in advance, which prevents the use of formulas or
hourly rates. Another important twigt, is that the OIG believes that agreements
canot have “without caus® termination provisons and comply with this
requirement.

When dl of those requirements are lad on top of a typicd physcian
compensation agreement (other than employment arrangements), the result is a
form of agreement that is of very little practicd use in dructuring relaionships
that adequately account for modern hedth care business redities and that properly
dign physidan and entity financid incentives.

The personad sarvices safe harbor is the most important safe harbor in
relation to financia arangements that address payment for services rendered.
Severd other of the safe harbors (space and equipment renta, investment
interests, physician recruitment, investments in group practices, and ambulatory
urgery centers) have important impacts on other types of phydcian financid
arangements. Discussng dl of these safe harbors is beyond the scope of these
materids.  However, there are severd generd principles that attorneys should
look for when faced with these other types of arangements. In planning for
compliance with the Anti-kickback statute, the existence of any of he following
factors in a proposed transaction or agreement should aways trigger red flags  if
an agreement requires one of the parties to refer patients to the other party or

some other specific entity; investment or participation interests that are tied to the
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volume or vaue of refaras, provisons requiring the expulsion of participants or
cancdlation of agreements if a party does not refer patients to other parties or the
new entity; disproportionate returns on investment; and guaranteed returns on
investments. In addition, if one of the parties is motivated by a desire to secure a
flow of referrds and makes datements indicating that motivation, an intent to
violate the statute may be found. In any case where any of these factors are
identified, a provider should underteke a more detailed analyss to ensure the
arrangement does not violate the Anti-kickback statute.

The Anti-kickback statute requires the OIG to provide advisory opinions
regarding the gpplication of the datute to specific Stuations, upon request. The
requet must medt severd lengthy requirements which these materids will not
address here, except to dtate that the requestor must reimburse the OIG for the
cost of providing the opinion. Opinions ae only binding on the requestor and
will take a minimum of 60 days to obtan from the OIG. The OIG will not
address issues regarding the far market vaue of any particular arangement. The
OIG's advisory opinions, dong with various other items of useful information,
ae avallable on the OIG's web gte a
www.dhhsgov/progorg/oig/advoprvindex.ntm.  As of this writing, the daute
requiring the OIG to provide advisory opinions expired (or sunsetted). The OIG
is dill issuing opinions related to requests made prior to the sunset date. There is
an initiative by many hedth care providers (gpparently supported by the OIG) to

reauthori ze the advisory opinion process.
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C. FEDERAL STARK LAW A/K/A ETHICSIN PATIENT REFERRALS
ACT

If the Anti-kickback statute is the mother of al anti-rebate statutes, then
the Stark Law is the Gordian Knot of such laws. Referred to by the name of its
Congressond sponsor, Representative Pete Stark of Cdifornia, the officid name
of the daute is the Ethics in Patient Referrds Act.  Originaly enacted in 1989
(“Sark 1") to aoply to a physcian’'s referrds for clinica laboratory services to
entities with which the physician had a financid rdationship, the Starkk Law was
expanded in 1993 (“Stark 11”) to cover ten other “designated hedth services”
The Stark Law is codified at 42 U.S.C. 1395nn.

Unlike the Anti-kickback satute, Hedlth Care Finance Administration
(HCFA) haes authority for promulgeting regulations atempting to explan the
Sak Lav. HCFA did not publish find regulations implementing Stark | until
1995. 60 FR 41914 , codified at (42 CFR 411 et. seq.), Aug. 14, 1995. In January
1998, HCFA findly published proposed regulations Stark 1. 63 FR 1659, Jan. 9,
1998. Then on January 4, 2001, HCFA published “Phase I” of the find Stark Il
regulations. 66 FR 856, Jan. 4, 2001. However, the effective date of Phase | of
the Stark Il regulations was delayed until January 4, 2002. Phase | does not
address severd of the most important Stark Law  exceptions, including the
employment exception, persond sarvices exception and recruiting exception.
However, severd of the concepts addressed in Phase | will carry over and apply
to the exceptions yet to be addressed in Phase II. HCFA promised the Phase 1I

regulations shortly, but after extending the comment period for the Phase |
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regulaions until June 4, 2001, it gppears that “shortly” may mean sometime after
January 2002.
The Stark Law prohibits a physcian from meking a referral to an entity

for the furnishing of designated hedth services (or DHS) for which Medicare or

Medicad would othewise pay if the physcian has a direct or indirect financd

raionship with the entity, unless a specific exception goplies Each of the
underlined words has a materid definition for purposes of the Starkk Law. In
order to fully understand the breadth of the Stark Law, you must understand the
definitions, which are discussed in detal bdow. The most important aspect of
this datute, however, is the lack of an intent requirement. Under this Satute, if a
financid arangement does not meet dl of the requirements of one of the
exceptions, the financid arangement violates the daute, regardless of any intent
by either party to the arrangement to do so.

The pendties under this datute are harsh. Pendties under the Stark Law
ae cavil in naure  They include denid of payment for cdams made under
arangements that violate the law, refunds of dl payments that were made under
such improper arrangements, civil fines of up to $15000 for each dam for a
sarvice that a person knew was made under a prohibited arrangement, and civil
fines of up to $100,000 for each arrangement where the principa purpose was to
crcumvent the law. Additiondly, a violation can result in both the entity and
physcian being excluded from federdly funded hedth care programs. While

both hedth care entities and physcians are potentidly at risk for violations of the

{ DWB481782.DOC;1/99915.002222/} 11



Sark Law, it is not clear which of the sanctions will apply to the physician that
makes a prohibited referra.

Finaly, some courts have now held that a violation of the Stark Law can
reult in liability under the federd Fase Clams Act. The federd Fdse Clams
Act prohibits any person from submitting a “fasg’ clam for payment to the
government.  Violatiors of the act are punished by up to treble damages and can
be prosecuted by third-paty whisle blowers. The argument is that a cam
submitted under an arrangement that violatesthe Stark Law isa“fdse’ clam.

To date, there has been minimal enforcement of the Stark Law. However,
vaious governmental enforcers (e.g., the OIG and Depatment of Justice) have
begun assarting, a least informdly, that they will assert violations of the Stark
Law in hedth care fraud invedtigations. Entities and physicians should be ready
to face full Stark enforcement atmosphere in the very near future.

As discussed in full beow, the Stark Law has far reaching implications
and impacts virtudly dl physdan financid arangements. The medicd and legd
professions have widdy criticized both the breadth of the act and the lack of
binding guidance. In 1999, two bills were introduced in Congress that could limit
the scope of the statute. Neither of those bills had much success.

Definitions

To understand the Stark Law, one must understand the basic definitiona
terms. The mogt critica terms are defined below.

Refard - The term “referrd” means (1) any request by a physician for an

item or sarvice incduding the request by a physician for a consultation

with another physician (and any test or procedure ordered by or performed
by or under the supervison of the other physician), or (2) any request for
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or edablishment of a plan of care that includes the provison of any DHS.
A refera does not include any DHS persondly performed by the
physician; however a DHS is not persondly performed if it's provided by
any other person, including but not limited to, the referring physician’s
employees, independent contractors or group practice members.

Entity — An “entity” is any type of business dructure or organization that
provides “ designated hedth services.”

Desgnated Hedth Services or DHS - There are deven datutorily defined
“designated hedth services’:

Clinicd laboratory services,

Physicd therapy services,

Occupationd therapy services,

Radiology sarvices including magnetic  resonance  imaging,
computerized axa tompography scans, and ultrasound
SEVICeS,

Radiation therapy services and supplies,

Durable medica equipment and supplies,

Parenteral and entera nutrients, equipment, and supplies;

Prosthetics, orthotics, and prosthetic devices and supplies;

Home heslth services,

Outpatient prescription drugs, and

I npatient and outpatient hospital services.

As pat of Phase | of the Stark 1l fina rules, HCFA has defined many of
the DHS (including radiology services) by CPT codes and published those
codesin the Federal Register and Code of Federal Regulations.

Financid Reationship - means ether a direct or indirect (i) “compensation
arangement” or (i) “ownership or invetment interet” A financd
relationship does not need to involve desgnated hedth services or
Medicare/Medicaid patients.

Direct Compensation Arrangement - any arangement involving payment
of remuneration between the physcian (or immediate family member of
the physician) and an entity.

Indirect Compensation Arrangement — the find regulaions st forth a very
complicaed tet for deemining when an indirect compensation
arangement exists. There are three factors: (1) there must ke an unbroken
chan of financid reationships (compensaion arangements or ownership
interests) between the entity and the physician; (2) the referring physician
receives aggregate compensation from the person or entity in the chan
with which the physcian has a direct financid reationship that varies

{ DWB481782.DOC;1/99915.002222/} 13



with, or otherwise reflects the volume or vaue of referrds or other
business generated between the referring physician and the DHS entity;
and (3) the DHS entity has knowledge of or acts with reckless regard as to
requirement (2).

Ownership or Invesment Interet — Phase | of the find regulations darify
that an indirect ownership interest can pierce through severa layers of
holding companies, however, an indirect ownership interest will only
trigger the Stark prohibition if the entity has actua knowledge of or acts in
reckless disregard or deliberated ignorance of the fact that the referring
physcian (or an immediate family member) has some ownership or
investment interest in the entity.

Physcian — The term physician used in the daute includes any immediate
family member of physician, i.e., spouse, child or parent.

Volume or Vdue of Referrds — compensation does not take into account
the volume or vdue of referds if the compensation is far market vadue
for services actudly rendered and does not vary during the course of the
agreement in any manner that takes into account referras for DHS.  “Per
usg’ or “unit of serviceg’ based payment arrangements are alowed under
this standard.

Set In Advance — compensation is “set in advance” if the aggregae
compensation or a time based unit of service is set in advance in the initid
agreement between the paties in sufficient detall such that it can be
objectively verified. The payment amount must be far market vaue for
sarvices actudly rendered not taking into account the volume or vaue of
referrds or the business generated by the referring physician a the time of
the initid agreement. Note: percentage based compensation are not set in
advance if they are based on fluctuating or indeterminate measures such as
revenue, collections or expenses. Thisisachange set forth in Phase .

It is dso criticd to understand that the statutory prohibition only applies to

referrasfor DHS covered by Medicare.

Exceptions
For a physcian compensation arrangement to comply with the Stark law,
it mugt fal within one of the specific exceptions st forth in the datute or

regulations.  The following ae some of the exceptions tha have specific
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goplication to typica physician compensgtion arrangements. Mog of the
discusson will involve the InOffice Ancillary Services exception and the
definition of agroup practice.

In-Office Ancillary Services

Referrds for desgnated hedth services (other than durable medicd
equipment (except for infuson pumps), and paenterd and entera nutrients,
equipment and supplies) do not violate the Stark Law if:

a the services are furnished

0] pesondly by the refering physcian, member of the
referring  phydcdan’'s group practice or individuds under the
supervision of the referring physician or group member; and

(i) in a centrdized buildng or a building in which the
physcian or the physcia’s group furnishes subgtantid physcian
services (unrelated to the furnishing of DHS); and

b. the sarvices are billed by the physcian performing or supervising
the services, by the group practice or by an entity wholly owned by the
performing physician or such group practice.

While Phase | does not yet have the full force of law, there are severa
principlesin Phase | that parties to physician transactions should consider.

“Same building” means a dructure or combination of dructures that
share a sngle dreet address, but does not include a mobile van or
traler.

“Centrdized building” means dl or pat of a building (induding a
mobile van or traler) tha is owned or leased on a full-time (24 hours
per day, seven days per week) basis by a group and that is used
exclusvely by the group.

Phydcians qudify as “members’ of a group only during the time they
furnish services to patients of the group practice that are furnished
through the group and are billed in the name of the group.

Ancther key to the gpplication of the In-Office Ancillary exception is the

definition of “group practice” The statute currently defines a group practice as.
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a A group of two or more phydcians organized in a legdly
recognized entity:

0] in which each physcian who is a member of the group
provides subgantidly the full range of services which the
physician routingly provides,

@i for which subgtantidly dl of the sarvices provided by
group members are provided through the group and are provided
and billed under a group billing number;

(i) in which the expenses and income are distributed according
to a“previoudy determined” method;

(v)  in which no physcan member receves directly or
indirectly, compensation based on the “volume or vdue of
referrds’ by the physcian member (unless dlowed by the specid
rules); and

v) in which physcian members persondly conduct no less
than 75% of the physcian/patient encounters of the group.

b. Specid Rules - Profits and productivity bonuses A physician
member may be pad a shae of overdl profits of the group, or a
productivity bonus based on services persondly performed (or incident to
savices pearsondly peformed) so long as such bonus is not directly
related to the volume or vaue of referrds of the physician member.

The Phase | contains extensve changes and supplements to the definition

of agroup, induding the following:
A group mugt conds of one sngle legd entity, which must consst of
two or more individud physicians (incduding a solo physcan tha

employs one or more physicians).

“Members of the Group” include owners and employees, but not
independent contractors, however, independent contractors will be
conddered “physicians in the group” for purposes or providing
necessary supervison under the In-Office Ancillary exception.

As a reault of the proposed changes, at least 75% of the totd patient
care services must be furnished by members of the group.

“patient care services' includes any services addressing the medica
needs of gpecific paients, including time spent traning group deff
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members or performing administrative or management tasks. The key
is that the activities benefit the operation of the group practice.

A “previoudy determined” method for digtributing costs and revenues
must be set and in place prior to the receipt of payment for the services
giving rise to the overhead expense or producing the income.

A group can adopt cost center and location based accounting providing
that the group meets cetan definitions (e.g., a mnmum of five
physiciansin the cost center).

A group cannot compensate physician members based on the volume
or vaue of referrals for DHS paid by Medicare or Medicad.

Productivity bonuses are dlowed, if they do not take into account
referrals for DHS.

Sharing of overdl profits is ok, so long as they are not determined n a
manner that directly relates to the volume or vaue of DHS by the

physician.

Based on the promulgation of Phase |, groups should begin an in depth
review of their compensation methodologies to ensure compliance by January
2002. While it is possible (ikdy) that the effective date will be further ddayed, it
is ds0 highly likdy that the find rule€s verdon of the group practice definition
and in-office andllary exception will remain subgantidly smilar to that st forth

in Phasel.

Bona Fide Employment

This exception dlows for any amount paid by an employer to a physcian
(or immediate family member of a physician) who has a bona fide employment
relationship with the employer for the provision of servicesif:

0] the employment isfor identifiable services,

(i) the amount of the remuneraion under the employment is

conggtent with the fair market value of the services and is not based on the
volume of referrds by the employee physician;
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(i)  the remuneration is provided pursuant to a written agreement
which would be commercidly reasonable even if no referrds were made
to the employer; and

(v)  the employment reationship meets any other applicable
regulations or reguirements protecting against program or patient abuse.

The comments to the proposed regulations include the following in
rel ationship to the bona fide employment exception:

An employee can be paid a productivity bonus only if the bonus is not
directly rdated to the volume of vaue of the employee's own referrds
(the same dandard as for productivity bonuses under the group
practice definition).

While Phase | did not specificdly address this exception, hospitas and
groups should look to the definitions of “volume or vaue’ and “referds’ in
Phase | and goply them to employment reationships. Also, interested parties
should take care to review whether Phase 1l (when published) attempts to impose
the “sat in advance’ reguirement on employment reationships which would
prohibit most percentage based compensation arrangemerts.

Persond Services Arrangements

Persond  sarvices arrangements will not be consdered “compensation
arrangements’ if they meet the following requirements:

0] the arangement is in writing, Sgned by the parties, and specifies
the services covered by the arrangement;

(i) the arangement covers dl of the services provided by the
physician (or immediate family member) to the entity;

(i) the aggregate sarvices do not exceed what is commercidly
ressonably for the legitimate business needs of the ertity;

(iv)  theterm of the agreement isfor at least one year;
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V) the compensation is set in advance, does not exceed fair market
vaue, and does not take into account the volume or vaue of any referrds
(unless it qudifies as a “phydcian incentive plan”) or other business
generated between the parties;

(vi)  the sarvices do not involve the counsding or promotion of any
business arrangement that violates any state or federd law; and

(vii)  the arangement meets other requirements or regulations protecting
againg fraud and abuse.

This exception does contain the “sat in advance’ requirement. Thus, any

exiding arangements that use percentage based compensation likdy will not

comply with this exception, unless this issue is addressed and corrected in

Phasell. All entities and physician groups should keep their eyes open for Phase

[l and if it does not appear before January 4, 2002, any persond services

arangement with percentage based compensation should be amended or

terminated.

Other potentidly gpplicable exceptions:
Equipment and Space Rentals;
Remuneration unrelated to provision of designated health services,
Recruiting;
| solated transactions; and

Payments made by aphyscian.

None of these exceptions were addressed in Phase 1.

New Exception — Fair Market Vdue

Phase | includes a new exception for compensation arrangements. The

exception only covers aly compensdion arangement from an entity to a
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physcian (or immediate family member) or group of phydcdans for services
rendered by the physician:

0] the agreement is in writing, sgned by the parties, and covers
identifiable items and services,

@i the agreement specifies the time frame, which can be for any
period, provided the parties can only enter one agreement for the same
items or serviced during the course of one year (or if for less than one
year, can only be renewed on the same compensation terms during that
year);

(iv)  the agreement specifies the compensation that will be provided
under the arangement which has been sat in advance, is conagtent with
fair market value, and does not take into account the volume or vaue of
any referrds or other business generated by the referring physician;

) the agreement involves a trangtion that is commercidly ressonable
and furthers the legitimate business purposes of the parties; and

(vi)  the agreement meets a safe harbor under the Anti-kickback statute,

is the subject of a favorable advisory opinion, or otherwise complies with

the Anti-kickback statute.

As with the persond services exception, the st in advance requirement
will prohibit the use of percentage compensation arangements.  Additiondly,
paties reying on this exception should be aware that it only applies to

arrangements where compensation is flowing from an entity to a physician.

New Exception — Indirect Compensation Arrangement

Jugt as HCFA created a new, specific (if completely baffling) definition of
indirect compensation arangements, it adso created a new exception for these
arangements.  Unfortunately, the new exception is equdly (if not more)
confusng than the definition, due in large part to the fact that the two both use the
volume or value sandard as key dements. The exception has three dements that

virtudly pardle the dements of the fair market value exception:
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(1) the compensation received by the referring physician from the entity
in the chan with whom he/she has a direct rdationship must be far
market value for the services actudly provided to that entity, not taking
into account the volume or vaue of referrds or other busness generated
by the referring physcian and the DHS entity;

(2 the compensation arangement must be st out in writing, Sgned,
specify the services to be rendered and be commercialy reasonable; and

(3 not vidae the anti-kickback datute or any laws or regulations
governing hilling or daims submissons.

It remains to be seen if HCFA will attempt to darify this exception (and
the definition) in Phase 1l. We certainly hope so.

Other New Exceptions

There are severa other new, relatively minor exceptions worthy of note
which these materids will not go into any detall regarding. They include:
Nor+monetary compensation up to $300;
Medica saff incidenta benefits;
Implants at ASCs; and
Compliance training.
Joint Ventures
The Stark dtaute does not clearly answer the question of whether a
hospita/physcian joint venture violates the Stack Law. In Phase |, HCFA
atempts to darify the issue by dating that an ownership or investment interest in
a subsidiary is not an ownership nor invesment in the parent corporation, nor in
any other subsdiary, unless the subddiary corporation itsdf holds an interest in
the parent or such other subsdiary. While this seems to darify the issue, HCFA
casts some doubt on this andyss by virtue of its definition of an indirect

compensation arrangement (i.e., the unbroken chain language). HCFA further
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clouds the issue by gating that some ownership or investment interests may creste
compensation arrangements.

Assuming that HCFA's firsd satement should be taken at its word, this
dill does not end the inquiry. Although the mere fact a hospitd/physician joint
venture may not itsdf create an ownership interest in the hospita, what the joint
venture does and its method of operation may create a financia arrangement with
the hospitd indirectly. Under Stark, a “hospitd” is defined to include not only the
lega entity holding the hospitd license, but dso any separate subsdiary or other
related entity that performs services for the hospitd’s patients and for which the
hospitd  bills.  Thus, if the joint venture provides hospitd services under
arangements with hospitd, the joint venture itsdf may be deemed pat of the
hospital.  All potentid hospital — phydcian joint ventures must under go careful,
independent review to ensure that the structure complies with Stark Law.

Advisory Opinions

The Stark Law requires HCFA to provide advisory opinions regarding the
Stark datute upon request. The request must meet severd lengthy requirements
which will not be addressed here, except to dtate that the requestor must reimburse
HCFA for the cost of providing the opinion. Opinions are only binding on the
requestor and will take a minimum of 90 days to obtain from HCFA. HCFA will
not address issues regarding the fair market vaue of any particular arrangement.
To date, only one Stark advisory opinion has been published by HCFA. Advisory
opinions are available on HCFA's web gte a

www.hcfa.gov/regs/aop/default.htm.
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Rdationship of Stark Law and Medicare Anti-kickback Statute

One of the more interesting issues related to the Stark Law, is how various
parties (the OIG, HCFA, Depatment of Justice, etc.) will atempt to apply each
datute in the context of the other. While severa of the Stark Law exceptions are
gmilar to Anti-kickback statute safe harbors, none have identica provisons. One
question that has arisen is whether compliance with the Anti-kickback dtatute is a
prerequisite to meeting the requirements of a Stark exception (and vice versa).
Given that HCFA has in Phase | insated gspecific requirements tha the
arrangement comply with the Anti-kickback statue, the answer appears to be yes.

The OIG, in the November 19, 1999 find safe harbor rule, did make some
comments on the corrdation of the two laws.  Specificaly, severd commentators
suggested that arrangements that were permitted under the Stark Law should
receive protection under the Anti-kickback satute, or that the safe harbors be
made consgtert with the Stark exceptions. The OIG declined. Firdt, the OIG
noted that the Stark Law is cvil in naure while the Anti-kickback statute
provides for crimind pendties. The OIG acknowledged that compliance with
both sets of laws might be burdensome, but fdt it would be inappropriate to
conform one st of laws to the other. The OIG believes there is clear
Congressond intent that the two datutes be trested separately. Findly, the OIG
believes that arrangements that may comply with the per se requirements of a
Stark exception, may 4ill violate the Anti-kickback datute if there is an intent to
induce referras and, therefore, that it would be ingppropriate to link compliance

in the two satutes.
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D. FALSE CLAIMSACT

The Federd Fase Clams Act prohibits a person from “knowingly”
submitting claims or making a fdse record or statement in order to secure that a
fdse or fraudulent clam is paid by the federd government. A person found to
have vidlaed this gatute is liable for a civil pendty of not less than $5,000 and
not more than $10,000, plus three times the amount of damages sustained by the
federd government.

The daute gpecificaly provides tha the terms “knowing” and
“knowingly” mean that a person “(1) has actua knowledge of the information; (2)
acts in dedliberate ignorance of the truth or fasty of the information; or (3) acts in
reckless disregard of the truth or fasty of the information.”  Therefore, no
specific intent to defraud is required.

Under the Fdse Clams Act, civil actions must be brought within Sx years
after the date of the violation or within three years after the date when materid
facts are known or should have been known by the government, but in no event
more than ten years after the date on which the violation was committed.

The Federd Fdse Clams Act dso authorizes “qui tam” actions to be
brought on behdf of the government by a private paty having direct knowledge
of the fraud. 31 U.S.C. § 3730(b). These private parties, who are often referred
to as “qui tam relators” may share in the monetary recovery pad as pat of the
eventuad settlement or dispogition of the action whereby the qui tam rdaor's
recovery is dependent upon whether the government has intervened in the action.

The private paty commences such an action in federd court by filing the
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complaint and relevant documentation “under sed” and sarving these documents
on the DOJ only. Initidly, the defendant is not served. The DQOJ, by Satute, then
has at least 60 days to evaluate whether to pursue the action. If good cause can be
shown, the government may obtan an extenson of time beyond the 60-day
period. This may result in a qui tam complaint pending for an extended period of
time before the defendant is even aware of the action. During this time period,
the government will conduct its own invedigation of the fraud aleged in the
complaint. If, based upon its investigation, the government decides to proceed
with the action, the government has the primary responsbility for prosecuting the
action and the qui tam relator has the right to remain as a party to the action. If
the government decides not to proceed with the action, the qui tam relator may
elect to proceed on his or her own with the action againgt the defendant, however
the government may be permitted at alater time to intervene in the case.

The conditutiondity of the qui tam provisons of the Federd Fase Clams
Act recently has been questioned. Specificdly, in May 2000, the Supreme Court

issued its long awaited decison in Vermont Agency of Natural Resources v.

United States regarding the conditutiondity of private actions under the Federd
Fase ClamsAct.
The fallowing are some sample fase dams theories gpplicable to hedth
care providers:
Billing for Items or Services Not Actudly Rendered
Providing Medically Unnecessary Services
Upcoding/DRG Cregp/Capitation Misclassfication

Waiver of Coinsurance and Deductibles
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Medicare Secondary Payor |ssues
Unbundling/Fragmentation
Filing False Cost Reports

Bootdrgpping Anti-Kickback and Stark Law Violations into Fase
Clams Actions

Payments to Induce Reduction or Limitation of Services

Payments to Teaching Hospitals

DRG Payment Window

Investigationa Devices

Quadlity of Care Issues

In addition to the Federd Fdse Clams Act, Washington has a datute

titted “Hedth Care Fdse Clams’. This act gpplies to fdse clams made to both
governmental and private payers. While this act has not received wide spread
dtention, its potentia agpplicability is huge given that it does goply to private
payers. A copy of the Satuteis set forth in Appendix 3.

E STATE ANTI-KICKBACK AND STARK STATUTES

Pursuant to requirements in feded Medicare and Medicad atutes,
Washington date adopted by datute the Stark physician referrd ban and the
federd Anti-kickback statute. For purposes of the state Medicaid program, or
Medical Assstance program as it is referred to in Washington, the Statutes were
codified a& RCW 74.09.240. Additiondly, Washington has adopted the arti-
kickback provisons as pat of its workers compensation program.  See

RCW 51.48.280.
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As to the referra ban, the Washington dtatute authorizes the Department
of Socid and Hedth Services to adopt by rule subsequent amendments to the
federd Stark Law as well as providing that the state referral ban does not apply to
cases covered by a genera exception in the federal Stark dtatute. This raises the
question of whether exceptions promulgated by HCFA and set forth in the Code
of Federd Regulations (rather than the federa doaute) will dso goply as
exceptions to the state Stark Law. This question was answered in a letter from the
State Attorney Generd’s Office to Valey Medicd Center dated September 30,
1998 which dtated in sum that exceptions promulgated by regulation to the federd
Stark Law would be recognized as exceptions to the state Stark Law.

Other questions raised by the dtate version of the referrd ban include the
fact that the date Statute does not expresdy preclude the entity that received the
prohibited referrd from hilling for thet referrd.  Additiondly, the date law fals
to include a pendty provison in the case of aviolation.

The date Anti-kickback law is even more confusng. Rather than
reference the federd Anti-kickback law or regulaions, the dtate Anti-kickback
law smply restates the operative provison of the federa law. However, the sate
versons omits one key dement: it fals to include the intent requirement. None
of the federd Anti-kickback law’s safe herbors are referred to or recognized in the
date Anti-kickback law; dthough, two of the dtatutory exceptions are included.
Thus, the quedtion arises whether any federdly crested safe harbors will be

recognized in a state enforcement action.
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To date, this sate datute (including both the referra ban and the Anti-
kickback law) has been completey ignored by date enforcement officids (the
Attorney Generd, Depatment of Hedth, Depatment of Socid and Hedth
Services and county prosecutors).

Although there is a generd lack of interest regarding these dHatutes,
practitioners should not ignore them when advisng phydcian dients.  While
enforcers may ignore these provisons, there is dways the posshility that a
private party could assart violations of the dtatute as pat of a Fse Clams Act
clam or asword to avoid contractua obligations.

F. STATE ANTI-REBATE LAW

Washington's Anti-rebate statute (Ch. 19.68 RCW) congsts of one of the
longest and most poorly worded sentences in the entire Revised Code of
Washington. The daute can be reduced to three man dements  The Anti-
Rebate datute prohibits (1) the payment of a profit, (2) in connection with the
furnishing of medicad diagnoss, treatment or service, and (3) to a person licensed
by the date to practice medicine and surgery. The Anti-rebate statute contains
two explicit exceptions (1) for diagnostic services where the physician discloses
her/his financid interest and provides a lig of dterndive providers, and (2) for
services furnished by a physician group. See RCW 19.68.010.

The Attorney Generd and county prosecutors have not enforced this
daute with much enthusasm. The risk under this gatute runs to physicians who,
if they are found to have violated the Statute, would be guilty of a misdemeanor.

Additionadly, under RCW 19.68.020 and .030, it is unprofessond conduct for a
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physcian to violae the Anti-rebate satute To add to the confusion,
RCW 19.68.030 purports to make any splitting of fees for medicd care, treatment,
or diagnoss grounds for a licensure action. Professond pendties include the
revocation or suspension of aphyscian’slicense.

| nterpretations
Day v. Inland Empire Opticd, 76 Wn.2d 407 (1969).

This is the only reported Washington case addressng the Anti-rebate
daute. The case involved five ophthamologis who owned an opticad digpensing
company. The phydcians offices were updtairs and their optical dispensng
company was on the ground floor of the same building. Foot traffic exiting fom
the updairs physcians offices was channded through the optica dispensng
company downdairs. The updtairs offices dso had signs directing patients to take
their prescriptions downgtairsif they desired.

The court found that: (1) the physcias ownership (by stock) was
compensation under the Anti-rebate statute; (2) the location of the opticd store in
relation to the physicians offices as wdl as the dgns and the physcians
customary practices were “referrals’ to the optica store under the datute; and
(3) the physicians upstairs were not supervising the licensed opticians downgtairs.

The court went on to state:

Defendant doctors, we believe, have a right to own gock in a

dispensang opticd company provided they nether directly nor

indirectly either verbdly or in writing, or by dgn, symbol or
gesture, or by physcd arangement of ther offices, refer thar

patients to the opticadl company, or indicate in any way their hopes
that the patient take his prescription there.
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Day v. Inland Empire Opticd, 76 Wn.2d 407, 420. The court declined the request

of numerous friends of the court to undertake a broader, definitive andyss of the
gatute and limited it to the specific facts before it.  Thus, the court did not address
the “furnishing” prong of the Anti-rebate Statute.

AGO 1975 No. 24, (11/28/75)

Following the Day opinion, the Attorney Generd (AG) issued its firgt of
three letter opinions regarding the dtaiute.  Fird, the AG addressed whether the
datute prohibits physcian ownership of certan entiies The AG answered by
daing that the Anti-rebate dtatute does not prohibit a licensed physician from
owning pat or dl of a nurang home in which the physcian is respongble for
patient care. “Simply dated, it is not ownership thet is restricted by the law but
rather the physdan's financid benefit deived from refaring or  supplying
patients.”

Next, the AG discussed the difference between the “referra” prong and
the “furnishing prong”. Regarding the referrd prong, the AG made the following
gatements.

Provided that there is no refera, a physcian may receve a
financid benefit when the inditution in which the physdan hes a
financid interest furnishes services or goods that are not prescribed
by the physcian. The physcian can ds0 recdve a financid
benefit for services performed by him or rendered by a licensed
employee of the physician.

Conversdly, however, a phydcian is not entitted to receve a
financid benefit from the sarvices or goods furnished to patients of
an inditution in which the physcian holds some ownership interest
when the physician prescribes the services or goods that the
inditution furnishes to the patient, or when the physician refers the
patient to the inditution.
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The AG opinion dso dates in regard to the “furnishing” prong that if the
physcian or a physcdan owned inditution is “furnishing” medicd supplies or
sarvices to a patient (even one not “referred’) the “physcian can only furnish
such supplies or services at the actual cost thereof.”

AGO 1988 No.28 (11/14/88)

The next AG letter opinion addressed a referra  arrangement between an
optometriss and ophthdmologis.  The fird question posed was whether an
agreement by an optometrigt to refer surgery patients to an ophthdmologg with
the underganding that the optometrist would provide post-operative care violated
the Anti-rebate statute or RCW 18.130.180(21). (The opinion adso addressed
issues relaed to the Medicad Disciplinary Board's authority but that is not
relevant to this discussion.)

In addressing this question, the AG looked at the intent of the dtatute (to
guard agangt the receipt of secret profits through dedings with patients) to
determine how to interpret the statute.  With that intent in mind, the AG looked
beyond the refard itsdf to determine if the patients were paying for anything
other than services actudly rendered by the referring professond. In this context,
the AG opined that neither the optometris nor the opthdmologis would be
recelving a profit for services other than those services actudly rendered by them
and for which they were licensed. “The referd does not, by itsdf, result in any
hidden or inflated charges, unnecessary surgery or care, or profits for services not
rendered by the referring professiond.”

AGO 1992 No. 30, (12/22/92)
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The find AG letter opinion addressing this gtatute was issued in late 1992.
The three questions asked were: (1) does the Anti-rebate Satute prohibit
physcians from referring ther patients to an infuson thergoy company in which
the physcians are shareholders, (2) does the answer to (1) change if the
physicians supervise the services provided a the infuson therapy company; and
(3) does Anti-rebate datute prohibit a physician from recelving a fee from the
therapy company for services provided to the company’ s patients?

Rdying on Day, the AG opined that physcian stock holders in an infusion
therapy company would receive financid benefit from any referrds they made to
the company, and, therefore, such referrals would violate Anti-rebate statute.

As to the second question, the AG concluded that to escepe Anti-rebate
datute, a physcian would have to exercise actud and exclusive control over the
performance of the infuson company’ s employees.

Question three was answered in the negative, i.e, the Anti-rebate statute
does not prohibit an infuson therapy company from paying a physcian for
savices, 0 long as the phydcian actudly peforms the sarvices, is pad fair
market value, and does not receive duplicate payment from additiona sources.
As to this third question, the facts do not seem to contemplate that the physcian
being paid for services has an ownership interest in the company. If the physician
did, then the “furnishing” prong addressed in AGO 1975 No. 24 would apply.
Under that opinion, the physician would be prescribing and furnishing services

and supplies, and therefore could not make a profit on those services and supplies.
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In the July 1992 issue of Health Law News, Philip Bane reported that the
Department of Health (the “Department”) denied a Certificate of Need (CON) for
a physcianowned outpatient kidney diayss center, in part, because there was no
“reasonable assurance” the project would not violate the Anti-rebate statute. In a
June 10, 1998 phone conference with a CON program anayst from the
Department, the andyst sated that the case referred to was later reviewed and
goproved with the impogdtion of some conditions designed to facilitate the intent
of the Anti-rebate statute.

The andyst went on to dtate that most of the ASC CON applications that
she had processed or seen were owned by hospitdls or physicians. The
Department does want the Anti-rebate Statute addressed in a CON application
(i.e, how will the applicant comply with the intent of the dHatute) but the
Department does not take the postion that the project must drictly comply with
the datute. She doated that acceptable methods for addressng the Anti-
rebatelreferral  issue included: disclosure by physcians to ther patients of the
physcian's ownership interest; providing a lig of effective, avalable dternative
providers, and compliance with the Stark Law exceptions and Anti-kickback law
safe harbors (i.e, compliance with the diagnostic exception in the Anti-rebate
statute).

Because of the lack of enforcement activity and the absence of adequate
interpretative guiddines, providers and practitioners are often times operding in
the dark regarding the proper interpretation of the datute as they attempt to

dructure provider agreements and develop new hedth care facilities  Ultimately,
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providers must undertake a risk andyds redizing that it is often impossble to
comply with the liteed terms of the Anti-rebate statute.  Thus, providers are
forced to determine whether it is an acceptable leved of risk to rely on the Anti-
rebate datute’'s statement of intent and hope that if an arrangement complies with
the federd Stark Law and the Anti-kickback dtatute, then it should fal within the
parameters of acceptable conduct the Anti-rebate statute intended to dlow. So
long as there is no enforcement activity, this may indeed be a risk acceptable to
mogt providers.

In undertaking this risk andyss, providers need to keep in mind two
important caveats.  First, the Day case was a private action brought by
competitors of an opthamologist group. In tha case, the court agreed with the
plantiff competitors that the defendant opthamologists were violaing the datute
and ordered the defendants to cease the offending conduct. Thus, dthough the
attorney general, county prosecutors, and the medicd qudity assurance
commisson may have no interest in enforcing the Anti-rebate statute, a private
party/competitor gill may be able to use it to force a provider to stop whatever
conduct the private paty clams is in violaion of the datute. Secondly, the
Washington State Legidature considered, but falled to adopt, a state verson of the
Fdse Clams Act in the 1998 sesson. If the Legidature does adopt adate fase
cdams act, then there may very wdl be financid incentives for private paties to
bring actions under the fdse dams act to enforce the Anti-rebate statute.
Whether that eventuality ever occurs will depend on the Legidature and the actual

content of agate fase clams act.
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G CORPORATE PRACTICE OF MEDICINE

The corporate practice of medicine doctrine is based upon concerns that a
corporation employing a physician would threaten the ability of the physcian to
fredy exercise medicd judgment, intrude on the phydcia/patient rdationship,
and share improperly in physician fees. Corporate practice of medicine issues
may aise in the course of a physcian compensation arrangement, depending on
whether an entity will be employing a physcian, and the type of entity employing
the physician.

Rdevant Statutes

Washington has no datute that expresdy prohibits a hospitd from
employing aphysician. Severd satutes, however, are relevant to the issue.

Waghington's  Uniform  Disciplinary  Act  prohibits unlicensed practice
defined as “Practicing a professon or operaiing a busness identified in
18.130.040 without holding avalid . . . licenseto do so.” RCW 18.130.020(6)(a).

Another statute provides that “no person may practice or represent him or
hersdf as practicing medicine without fird having a vaid license to do 0.
RCW 18.71.021.

The Professond Service Corporation Act grants authority for the
corporate practice of medicine, provided dl the shareholders are licensed to
practice medicine. RCW 18.100.020(2), .050.

The Medicd Mapractice Prevention Act of 1986, RCW 70.41.230,

contemplates the hiring of phydcians by hospitds, dating that: “prior to . . . hiring
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a physician, a hospitd or facility approved pursuant to this chapter shdl request
from the physician . . . the following informetion . . . .”
Case Law

The case of Mordli v. Ehsan, 110 Wn.2d 555, 564 (1988) addressed the issue of

corporate practice of medicing, holding that a physician and a nonphyscan
accountant could not operate a medicd clinic as partners.  Authorities are divided
on whether the case should be extended to prohibit hospitas from employing
physcians or whether it is limited to prohibiting the unauthorized practice of
medicine by a layperson in a partnership. Many dates recognizing the corporate
practice of medicine doctrine have provided exceptions for nonprofit and
governmentd  indtitutions, whose boards are responsble to their communities,
however, Washington has not.

Proposed Legddion

Legidation has been proposed to clarify the corporate practice of medicine
doctrine in Washington. In the 1998 Legidative sesson, the Legidature passed a
bill that abrogated the corporate practice of doctrine. However, Governor Locke
vetoed that bill and the Legidature ether did not have the votes or chose not to
overide the veto. The Governor's stated reason for vetoing the bill was that
enforcement agencies such as the FBI asked to retain the doctrine because it
provided a hepful tool in the fight againg fraud and abuse. The issue is likdy to
reemergein afuture legidative sesson.

As with the date Anti-rebate Saute, date enforcers have generdly

ignored this doctrine.  However, private parties have used the doctrine to gan
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advantages in private rdationships, as was the case in Mordli. More recently, a
prominent automobile insurance company has dtarted to use the doctrine to avoid
payment for physcian therapy services provided to its insureds, where the
insurance company believes that the entity providing the physca therapy services
are not organized in compliance with the doctrine. Other insurance companies are
conddering teking this same sance.  Thus, compliance with the doctrine is
something that should be considered in al physician compensation arrangements.

H. MEDICARE REASSIGNMENT

Under the federd Medicare datute, a physician cannot resssgn her/his
right to receive payment from Medicare, unless a specific exception gpplies.  This
is an important issue because (depending on the physician specidty) an average of
35% of patients are covered by Medicare.

The exceptions to this prohibition are for assgnment to the physcian's
employer; a fadlity (eg., a hospitd); and an organized hedth care ddivery
gystem or clinic. It is important to ensure that a proposed physician compensation
arangement complies with these rules because falure to do 0 can result in:
termination by HCFA of a physcian's Medicare participation agreement; crimind
pendties — fine of not more than $2000 or imprisonment of not more than six

months or both; and delay/withholding of payment from HCFA.
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l. APPENDICES

1. WASHINGTON ANTI-KICKBACK STATUTES

RCW 51.48.280 Kickbacks, bribes, and rebates- Representation fees-
Criminal liability--Exceptions.

@ Any peson, firm, corporation, patnership, association, agency,
inditution, or other legad entity, that solicits or recaves any remuneration
(including any kickback, bribe, or rebate) directly or indirectly, overtly or
covertly, in cash or in kind:
@ In return for referring an individud to a person for the furnishing
or aranging for the furnishing of any item or sarvice for which payment
may be madein whole or in part under this chapter; or
(b) In return for purchesng, leasng, ordering, or aranging for or
recommending purchesing, lessng, or ordering any goods facility,
sarvice, or item for which payment may be made in whole or in part under
this chapter; shdl be quilty of a class C fdony. However, the fing if
imposed, shdl not be in an amount more than twenty-five thousand
dollars, except as authorized by RCW 9A.20.030.

2 Any person, firm, corporaion, partnership, association, agency,
inditution, or other legd entity, that offers or pays any remuneraion (including
any kickback, bribe, or rebate) directly or indirectly, overtly or covertly, in cash
or in kind to any person to induce such person:
@ To refer an individud to a person for the furnishing or aranging
for the furmnishing of any item or sarvice for which payment may be made,
inwhole or in part, under this chapter; or
(b) To purchase, lease, order, or arrange for or recommend purchasing,
leasing, or ordering any goods, facility, service, or item for which payment
may be made in whole or in part under this chapter; shdl be guilty of a
dass C fdony. However, the fing if imposed, shdl not be in an amount
more than twenty-five thousand dollars, except as authorized by
RCW 9A.20.030.

3 A hedth services provider who () provides a hedth care service to a
camant, while acting as the damant's representative for the purpose of
obtaining authorization for the services, and (b) charges a percentage of the
clamant’s benefits or other fee for acting as the clamant’'s representative under
this titte shall be guilty of a gross misdemeanor. However, the fine if imposed,
ghdl not be in an amount more than twenty-five thousand dollars, except as
authorized by RCW 9A.20.030.

4 Subsections (1) and (2) of this section shdl not apply to:

@ A discount or other reduction in price obtained by a provider of
sarvices or other entity under this chapter if the reduction in price is
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properly disclosed and appropriately reflected in the costs clamed or
charges made by the provider or entity under this chapter; and

(b) Any amount paid by an employer to an employee (who has a bona
fide employment rdationship with such employer) for employment in the
provision of covered items or services.

) Subsections (1) and (2) of this section, if applicable to the conduct
involved, shal supersede the crimina provisons of chapter 19.68 RCW, but shdl
not preclude administrative proceedings authorized by chapter 19.68 RCW.

RCW 74.09.240 Bribes, kickbacks, rebates-Self- referrals--Penalties.
Criminal liability--Exceptions.

(@D} Any peson, including any corporation, that solicits or receives any
remuneration (including any kickback, bribe, or rebate) directly or indirectly,
overtly or covertly, in cash or in kind
@ in return for referring an individud to a person for the furnishing
or aranging for the furnishing of any item or sarvice for which payment
may be made in whole or in part under this chapter, or
(b) in return for purchasing, leasing, ordering, or aranging for or
recommending purchasing, leasing, or ordering any goods facility,
sarvice, or item for which payment may be made in whole or in part under
this chapter, shdl be guilty of a cdass C fdony; however, the fine if
imposed, shdl not be in an amount more than twenty-five thousand
dollars, except as authorized by RCW 9A.20.030.

2 Any peson, including any corporation, that offer's or pays any
remuneration (including any kickback, bribe, or rebate) directly or indirectly,
overtly or covertly, in cash or in kind to any person to induce such person
@ to refer an individud to a person for the furnishing or arranging for
the fumnishing of any item or sarvice for which payment may be made, in
whole or in part, under this chapter, or
(b) to purchase, lease, order, or arrange for or recommend purchasing,
leasing, or ordering any goods, facility, service, or item for which payment
may be made in whole or in pat under this chapter, shdl be guilty of a
cdass C felony; however, the fine if imposed, shdl not be in an amount
more than twenty-five thousand dollars, except as authorized by
RCW 9A.20.030.

3 @ Except as provided in 42 U.S.C. 1395nn, physicians are prohibited
from «f-referring any dient digible under this chepter for the following
desgnated hedth sarvices to a fadlity in which the physcian or an
immediate family member has afinancid rdationship:

(i) Clinicd laboratory sarvices (ii) Physcd therapy services,
(i) Occupationd  therapy  services, (iv) Radiology incduding
magnetic resonance imaging, computerized axia tomography, and
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ultrasound services, (v) Durable medicd equipment and supplies,
(vi) Paenterd and enterd nutrients equipment and  supplies,
(vii) Progthetics, orthotics, and prosthetic devices, (viii) Home
hedth services, (ix) Outpatient prescription drugs, (X) Inpatient
and outpatient hospitd services, (xi) Radiation thergpy services
and supplies.

(b) For purposes of this subsection, “financid reationship” means the
rel ationship between a physician and an entity that includes ether:
() An owneship or invesment interest; or (i) A compensaion
arangement. For purposes of this subsection, “compensation
arangement” means an  arangement involving  remuneration
between a phydcian, or an immedige family member of a
physician, and an entity.

(© The depatment is authorized to adopt by rule amendments to
42 U.S.C. 1395nn enacted after July 23, 1995.

(d) This section shdl not apply in any case covered by a generd
exception specified in 42 U.S.C. Sec. 1395nn.

4 Subsections (1) and (2) of this section shdl not gpply to:

@ a discount or other reduction in price obtained by a provider of
savices or other entity under this chapter if the reduction in price is
properly disclosed and appropriately reflected in the costs clamed or
charges made by the provider or entity under this chapter, and

(b) any amount paid by an employer to an employee (who has a bona
fide employment rdationship with such employer) for employment in the
provison of covered items or services.,

(5) Subsections (1) and (2) of this section, if applicable to the conduct

involved, shdl supersede the crimind provisons of chapter 19.68 RCW, but shdl
not preclude administrative proceedings authorized by chapter 19.68 RCW.
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2. RCW CHAPTER 19.68 — REBATING BY PRACTITIONERS OF
HEALING PROFESSIONS

RCW 19.68.010 Rebating prohibited-Disclosure--List of alternative
facilities.

It shdl be unlawful for any person, firm, corporation or association, whether
organized as a cooperative, or for profit or nonprofit, to pay, or offer to pay or
dlow, directly or indirectly, to any person licensed by the state of Washington to
engage in the practice of medicine and surgery, drugless treatment in any form,
dentigtry, or pharmacy and it shal be unlawful for such person to request, receive
or dlow, directly or indirectly, a rebate, refund, commission, unearned discount or
profit by means of a credit or other vauable consderaion in connection with the
referral  of patients to any person, firm, corporation or association, or in
connection with the furnishings of medicd, surgicd or dentd care, diagnoss,
trestment or savice, on the sde rentd, furnishing or supplying of dinica
laboratory supplies or services of any kind, drugs, medication, or medica
supplies, or any other goods, services or supplies prescribed for medica
diagnoss, care or tretment. Ownership of a financid interest in any firm,
corporation or associaion which furnishes any kind of clinica laboratory or other
savices precribed for medicd, surgica, or denta diagnoss shdl not be
prohibited under this section where (1) the referring prectitioner affirmatively
discloses to the patient in writing, the fact that such practitioner has a financid
interest in such firm, corporation, or association; and (2) the referring practitioner
provides the paient with a lig of effective dternative fadilities informs the
patient that he or she has the option to use one of the dternative facilities, and
assures the patient that he or she will not be treated differently by the referring
practitioner if the patient chooses one of the dternative facilities.

Any person violating the provisions of this section is guilty of a misdemeanor.

[1993 ¢ 492 § 233; 1973 1st ex.s. ¢ 26 8 1; 1965 ex.s. ¢ 58 § 1. Prior: 1949 c 204
8 1; Rem. Supp. 1949 § 10185-14.]

RCW 19.68.020 Deemed unprofessional conduct.

The acceptance directly or indirectly by any person so licensed of any rebate,
refund, commisson, unearned discount, or profit by means of a credit or other
vduable consderaion whether in the form of money or othewise, as
compensation for referring patients to any person, firm, corporation or association
as st forth in RCW 19.68.030, congtitutes unprofessional conduct.

[1965 ex.s. ¢ 58 § 2; 1949 ¢ 204 § 2: Rem. Supp. 1949 § 10185-15.]
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RCW 19.68.030 License may berevoked or suspended.

The license of any person S0 licensed may be revoked or suspended if he has
directly or indirectly requested, received or paticipated in the divison,
transference, assgnment, rebate, splitting or refunding of a fee for, or has directly
or indirectly requested, received or profited by means of a credit or other valuable
condderation as a commisson, discount or gratuity in connection with the
furnishing of medicd, surgicd or denta care, diagnods or treatment or service,
induding x-ray examination and trestment, or for or in connection with the sde,
rental, supplying or furnishing of dlinica laboratory service or supplies, x-ray
sarvices or supplies, inhdation therapy service or equipment, ambulance service,
hospitd or medicd supplies, physiotherapy or other thergpeutic service or
equipment, atificia limbs, teeth or eyes orthopedic or surgica appliances or
supplies, opticad appliances, supplies or equipment, devices for ad of hearing,
drugs, medication or medicd supplies or any other goods, services or supplies
prescribed for medical diagnosis, care or trestment, except payment, not to exceed
thirty-three and one-third percent of any fee recaeived for x-ray examinaion,
diagnoss or treatment, to any hospitd furnishing fadllities for such examination,
diagnosis or treatment.

[1965 ex.s. ¢ 58 8 3. Prior: 1949 c 204 § 3; Rem. Supp. 1949 § 10185-16.]
RCW 19.68.040 Declaration of intent.

It is the intent of this aticle [chapter], and this aticle [chapter] shdl be so0
congirued, that persons so licensed shdl only be authorized by law to charge or
receve compensation for professona services rendered if such services ae
actudly rendered by the licensee and not otherwise PROVIDED, HOWEVER,
That it is not intended to prohibit two or more licensees who practice their
professon as copartners to charge or collect compensation for any professona
sarvices by any member of the firm, or to prohibit a licensee who employs
another licensee to charge or collect compensation for professond services
rendered by the employee licensee.

[1949 c 204 § 4; Rem. Supp. 1949 § 10185-17.]
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3. HEALTH CARE FALSE CLAIMSACT
CHAPTER 48.80 HEALTH CARE FALSE CLAIM ACT
Sections

48.80.010 L egidative finding--Short title.

48.80.020 Definitions.

48.80.030 Making false claims, concealing information--Penalty--
Exclusions.

48.80.040 Use of circumstantial evidence.

48.80.050 Civil action not limited.

48.80.060 Conviction of provider, notification to regulatory agency.

48.80.010 L egidative finding--Short title.

The legidature finds and declares that the wdfare of the citizens of this date is
threstened by the spirding increases in the cost of hedth cae It is further
recognized that fraudulent hedth care clams contribute to these increases in
hedth care cods. In recognition of these findings it is declared that specid
dtention must be directed a diminating the unjudifisble costs of fraudulent
hedth care cdams by edablishing specific pendties ad deterrents.  This chapter
may be known and cited as “the hedlth care fse claim act.”

[1986 c 2438 1.]
48.80.020 Definitions.

Unless the context clearly requires otherwise, the definitions in this section gpply
throughout this chapter.

@ “Clam” means any attempt to cause a hedth care payer to make a
hedlth care payment.

2 “Deceptive’ means presenting a clam to a hedth care payer tha
contains a statement of fact or fals to reved a maerid fact, leading the
hedth care payer to believe that the represented or suggested state of
affars is other than it actudly is For the purposes of this chapter, the
determination of what congtitutes a materia fact is a question of law to be
resolved by the court.

3 “Fasg” meanswholly or partidly untrue or deceptive.
4 “Hedth care payment” means a payment for hedth care services or

the right under a contract, cetificate, or policy of insurance to have a
payment made by a health care payer for a specified hedlth care service.
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) “Hedth care paye” means any insurance company authorized to
provide hedth insurance in this date, any hedth care service contractor
authorized under chapter 4844 RCW, aty hedth maintenance
organization authorized under chapter 4846 RCW, any legd entity which
is df- insured and providing hedth care benefits to its employees, and
any insurer or other person responsible for paying for hedlth care services.

(6) “Parson” means an  individud, corporation,  partnership,
associdion, or other legd entity.

(7) “Provider” means any person lawfully licensed or authorized to
render any hedlth service.

[1995 ¢ 285 § 25; 1986 ¢ 243 § 2]
NOTES: Effective date--1995 ¢ 285; See RCW 48.30A.900.

48.80.030 Making false claims, concealing information--Penalty--
Exclusions.

@ A person shal not make or present or cause to be made or presented to a
hedlth care payer aclam for a hedth care payment knowing the clam to be fase.

2 No person shal knowingly present to a hedth care payer a clam for a
hedth care payment that fasdy represents that the goods or services were
medicaly necessary in accordance with professondly accepted standards. Each
clam that violates this subsection shdl condtitute a separate offense.

3 No person shdl knowingly make a fdse statement or false representation
of a maerid fact to a hedth care payer for use in determining rights to a hedth
cae payment. Each clam tha violates this subsection shdl conditute a separate
violation.

4) No person shdl conced the occurrence of any event affecting his or her
initid or continued right under a contract, certificate, or policy of insurance to
have a payment made by a hedth care payer for a specified hedth care service. A
person shdl not conced or fal to disclose any information with intent to obtain a
hedth care payment to which the person or any other person is not entitled, or to
obtain a hedth care payment in an amount greeter than that which the person or
any other person is entitled.

) No provider shdl willfully collect or atempt to collect an amount from an

insured knowing that to be in violation of an agreement or contract with a hedth
care payor to which the provider is a party.
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(6) A person who violates this section is guilty of a dass C fdony punishable
under chapter 9A.20 RCW.

) This section does not apply to Statements made on an application for
coverage under a contract or certificate of hedth care coverage issued by an
insurer, hedth care service contractor, hedth maintenance organization, or other
legd entity which is <df-insured and providing hedth care benefits to its
employees.

[1990 ¢ 119811, 1986 c 243 8 3]
48.80.040 Use of circumstantial evidence.

In a prosecution under this chapter, circumstantiad evidence may be presented to
demondrate that a false statement or clam was knowingly made. Such evidence
may include but shall not be limited to the following circumstances:

@ Where a dam for a hedth cae payment is submitted with the
person’'s actud, facsmile, stamped, typewritten, or Smilar signature on
the form required for the making of aclam for hedth care payment; and
2 Where a clam for a hedth care payment is submitted by means of
computer billing tapes or other eectronic means if the person has advised
the hedth care payer in writing that clams for hedth care payment will be
submitted by use of computer billing tapes or other eectronic means.

[1986 c 2438 4]

48.80.050 Civil action not limited.

This chapter shdl not be congrued to prohibit or limit a prosecution of or civil
action againg a person for the violation of any other law of this Sate.

[1986 c 2438 5]

48.80.060 Conviction of provider, notification to regulatory agency.

Upon the conviction under this chepter of any provider, the prosecutor shdl
provide written notification to the appropriate regulatory or disciplinary agency of
such conviction.

[1986 ¢ 243 § 6]
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4, USEFUL LINKS

American Hedth Lawyers
Association

Office of the Ingpector Generd

OIG Advisory Opinions
(Anti-kickback)

OIG Compliance Guidance
specificaly, Guidance for
Individua and Smdl Group
Physcian Practices

HCFA — Main Site

HCFA Advisory Opinions (Stark)

Washington State’s
Medicare Part B Carrier

National Practitioner Data Bank &
Hedthcare Integrity & Protection
Data Bank

Washington State Office
of the Insurance Commissoner

Washington State Hedlth Care
Authority

Washington State Department of
Hedth

Washington State Medica Quality
Assurance Commisson
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http://www.healthlawy ers.orag/

http://www.dhhs.gov/progorg/oig/index.htm

http://www.hhs.gov/progorg/oig/advopn/index.htm

http://oig.hhs.gov/modcomp/index.htm

http://www.hcfa.gov/

http://www.hcfa.gov/regs/aop/defaul t.htm

http://www.bcbsnd.com/medweb/

http://www.npdb-hipdb.com/

http://www.insurance.wa.gov/

http://www.wa.qgov/hca/

http://www.doh.wa.qgov/

http://198.187.0.42/hsga/hpgad/M QA C/default.htm
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PHYSICIAN COMPENSATION ISSUE/COMPLIANCE CHECK LIST

Parties

Term of the Agreement

Description of Services

Aggregate Services

Commercidly Reasonable

Compensation
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Physician

Immediate  family member  of
physician

Hedthcare facility or entity

Reaed entities

Person  recdving  (directly  or
indirectly) funds from date or

federd hedth care program

Minimum of one year
Is there a termination without cause

provison?

Is there an evergreen clause?

Is there automatic
amendment/termination in case of

change in law/enforcement action?

All the services provided by the
paties must be gspecified in the
agreement

Agreement should address dl of
the services provided by the parties
to each other; or

Cross reference other agreements
for services between the parties

(induding immedicte family
members  and cosdy  reated
entities)

Amount of sarvices should not
exceed what is necessary to meet
the commercidly reasonable
business needs of the parties

Aggregate compensation  set in
advance
Compensation
advance
Totad compensation not in excess
of far market vaue

Not based on volume or vaue of
referrds  for  desgnaied hedth

formula st in



7. Referds

8. Billing Practices

9. Compliance Plans

10.  Ownership Interests
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services

If the entity is tax exempt, and the
physcdan is a “disgudified
person,” has the procedure to
edablish the intermediate sanctions
far market vaue presumption been
followed?

Are there referrads between the
parties?

Evidence of intent to induce
referras?

Requirement (directly or indirectly)
to make referras?

Does arangement  contemplate
referrds to entity owned by one of
the parties or ardlated entity?

Are referrads for desgnated hedth
services?

Are referrds for services pad for
(in whole or pat) by dae or
federa hedthcare program?

Who will provide billing services?
Have proper assgnment forms
been completed?

If Medicale reassgnment is
occurring, is an exception met?

Is there potentid for double B&O
tax?

How IS billing svice
compensated?

Do one or both parties have a
compliance plan?

Does edther paty need a
compliance plan?

Are there methods for physician's
to ensure proper coding?

Set at fair market value?

Didributions ~ proportionate  to
interet?

Control proportionate to interest?



